
 

END USER LICENSE AGREEMENT 

This End User License Agreement (this “Agreement”) is entered into effective as of the date that 

the party wishing to license Vexcel’s product (“Licensee”) accepts the terms of this Agreement with Vexcel 

Imaging US, Inc., a Delaware corporation (“Vexcel,” and together with Licensee, the “Parties”) by 

checking the acceptance box. In consideration of the mutual covenants contained herein, Vexcel and 

Licensee agree as follows: 

1. DEFINITIONS. 

“Commercial Purpose” means redistribution, retransmission, or publication for the benefit of a 

third party, regardless of whether it is done in exchange for a fee or other consideration, which may 

include, without limitation (a) advertising; (b) use in marketing and promotional materials and services; 

(c) use in any materials or services for sale or for which fees or charges are paid or received; and (d) use 
in any books, news publication, or journal. 

“Confidential Information” means all non-public information disclosed to Licensee by Vexcel, 

including, without limitation, the Product and the terms of this Agreement. 

“Internal Use” means internal business purposes and not for any Commercial Purpose. 

“PII” means information that can be used to distinguish or trace an individual’s identity, either 

alone or when combined with other personal or identifying information that is linked or linkable to a 

specific individual. 

“Product” means the off-the-shelf, geospatial 3D mesh textured with imagery made available to 

Vexcel’s customers. 

2. LICENSE TERMS. 

2.1. License Grant.  Vexcel grants to Licensee a perpetual, revocable, non-exclusive, non-

transferable license to use, reproduce, and modify the Product solely for Licensee’s Internal Use (the 

“License”). This License is limited to Licensee and may not be used by any affiliates. 

2.2. License Restrictions. 

(a) Limitations on Use.  Licensee shall not, and shall not permit its personnel, or any third 

party to do any of the following, except and solely to the extent expressly permitted by Section 2.1 

(License Grant): (i) copy, reproduce, modify, market, grant access to, display, distribute, sell, rent, lease, 

sublicense, assign, or commercially exploit the Product; or (ii) remove, bypass, or circumvent any 

electronic or other forms of protection measure included on or with the Product. 

(b) No Competing Imagery or Offerings.  Licensee may not benchmark, create, or improve a 

competing commercial imagery dataset, analytics offering, or data service comprised of the Product or 

otherwise utilizing the Product. 

2.3. Right to Modify the Product.  Vexcel may from time to time, in its sole discretion, 

discontinue developing, producing, licensing, or distributing the Product and may modify or replace the 

Product. 
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3. OWNERSHIP AND ATTRIBUTION. 

3.1. Ownership.  Vexcel owns all right, title, and interest in the Product, all materials used by 

Vexcel to provide the Product, all copies thereof and customizations and modifications thereto, and all 

Vexcel trademarks and trade names (collectively, the “Vexcel Materials”). Except for the License, 

nothing herein transfers or conveys to Licensee any right, title, or interest in the Vexcel Materials. 

Licensee shall not take any action with respect to Vexcel’s intellectual property that is inconsistent with 

the foregoing. 

3.2. Attribution Requirements.  Licensee shall not delete, alter, cover, or distort any 

copyright, trademark, or other proprietary-rights notice placed by Vexcel on or in the Product. 

4. LICENSEE RESPONSIBILITIES. 

4.1. Record-Keeping.  During the Term and for three years following the Term, Licensee 

shall maintain complete and accurate records with respect to Licensee’s access to and use of the Product. 

Vexcel has the right, during normal business hours and upon at least five-business-day notice, to have a 

reputable independent accounting firm selected by Vexcel, which is subject to reasonable confidentiality 

obligations, audit Licensee’s records relating to Licensee’s use of the Product to verify that Licensee has 

complied with the terms and conditions of this Agreement. Vexcel shall fund the audit, but if the audit 

reveals that Licensee failed to comply with this Agreement, then Licensee shall reimburse Vexcel for the 

reasonable costs of such audit. Licensee shall promptly correct any compliance deficiencies identified by 

the audit and pay Vexcel any amounts shown by any such audit to be owing, plus 1.5% monthly interest. 

4.2. Compliance with Laws.  Licensee shall comply with all applicable laws and regulations 

in performing its obligations under this Agreement, including all applicable employment, tax, data-

privacy, export control, and environmental laws and regulations. Licensee shall not export, re-export, sell, 

resell or transfer any third-party data or any export-controlled commodity, technical data or software 

(a) in violation of any law, regulation, order, policy or other limitation imposed by the United States 

(including the United States Export Administration regulations) or any other government authority with 

jurisdiction; (b) to any country in violation of any applicable embargo; or (c) to any country for which an 

export license or other governmental approval is required at the time of export, without first obtaining all 

necessary licenses or equivalent. Without limiting the foregoing, Licensee shall comply with the United 

States Foreign Corrupt Practices Act and any anti-bribery or similar law or regulation in any jurisdiction 

where business is conducted or services performed in connection with this Agreement. 

5. CONFIDENTIALITY.  Licensee shall not disclose any Confidential Information to any third 

party without Vexcel’s prior written consent and shall limit access to Confidential Information to those of 

Licensee’s personnel and contractors who require access to Confidential Information for purposes 

consistent with the terms of this Agreement, and in the case of contractors, who have signed 

confidentiality agreements with Licensee containing obligations no less stringent than those set forth in 

this Agreement. Licensee shall use the same degree of care to protect the Confidential Information that 

Licensee uses to protect the confidentiality of its own like confidential information, but in any event not 

less than reasonable care. 

6. WARRANTY DISCLAIMER 

6.1. No Warranties.  ALL PRODUCT IS PROVIDED “AS IS” WITHOUT ANY 

WARRANTY OF ANY KIND, AND VEXCEL DISCLAIMS (TO THE GREATEST EXTENT 
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PERMISSIBLE UNDER APPLICABLE LAW) ALL OTHER WARRANTIES, EXPRESS, IMPLIED, 

STATUTORY, OR OTHERWISE, RELATING TO THE PRODUCT, INCLUDING BUT NOT 

LIMITED TO ANY WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR 

PURPOSE, TITLE AND NON-INFRINGEMENT, MISAPPROPRIATION OF INTELLECTUAL 

PROPERTY RIGHTS OF A THIRD PARTY, CUSTOM, TRADE, QUIET ENJOYMENT, 

ACCURACY OF INFORMATION, CONTENT, OR RESULTS, OR CONDITIONS ARISING UNDER 

ANY OTHER LEGAL REQUIREMENT. VEXCEL DOES NOT WARRANT THAT (a) THE 

PRODUCT WILL MEET THE BUSINESS REQUIREMENTS OF LICENSEE; (b) THE PRODUCT 

WILL BE ACCESSIBLE, AVAILABLE, ACCURATE, CURRENT, OR COMPLETE, OR THAT THE 

OPERATION OF THE PRODUCT WILL BE COMPLETELY SECURE, ERROR-FREE, OR 

UNINTERRUPTED; OR (c) ALL ERRORS WILL BE CORRECTED. VEXCEL SHALL HAVE NO 

LIABILITY FOR ANY DELAYS OR INTERRUPTIONS IN ACCESS TO OR USE OF THE PRODUCT 

RESULTING FROM USE OF THE INTERNET AND/OR TELECOMMUNICATIONS 

CONNECTIONS OR EQUIPMENT. THE SUPPLIERS OF VEXCEL MAKE NO DIRECT 

WARRANTY OF ANY KIND TO LICENSEE UNDER THIS AGREEMENT 

7. INDEMNIFICATION.  Licensee shall indemnify, defend, and hold harmless Vexcel, its 

affiliates, employees, officers, directors, and shareholders from any third-party claim that arises from (a 

“Vexcel Claim”) (a) the use of the Product by Licensee or any user allowed to access the Product, directly 

or indirectly by Licensee, except to the extent the claim is based on the Product on a stand-alone basis; or 

(b) any failure by Licensee to comply with all applicable laws and regulations. Licensee shall pay 

reasonable attorneys’ fees incurred by Vexcel in connection with any Vexcel Claim. Licensee’s 

indemnification obligations set forth in this section are subject to the conditions that Vexcel must 

(x) notify Licensee promptly in writing of such claim, provided that Vexcel’s failure to promptly notify 

Licensee as provided herein shall not relieve Licensee of its obligations except to the extent that Licensee 

is actually prejudiced by such failure to give prompt notice; and (y) fully cooperate with Licensee, at 

Licensee’s expense, in the defense or settlement of such claim, provided that any settlement will be 

subject to Vexcel’s written approval. 

8. LIMITATION OF LIABILITY.  In no event will Vexcel or its licensors be liable for any 

consequential, special, indirect, incidental, exemplary, or punitive damages, whether or not foreseeable 

and whether or not Vexcel has been advised of the possibility of the damages. In no event will the total 

liability of Vexcel and its licensors arising out of or in connection with the Product exceed $1,000. The 

foregoing limitations apply to all causes of action in the aggregate, to the extent permitted by applicable 

law. 

9. TERMINATION.  If Licensee breaches this Agreement, Vexcel may immediately terminate the 

License. Upon termination of this Agreement, Licensee must (a) discontinue all use of the Product; and 

(b) permanently delete the Product from all storage, devices, and systems; and (c) deliver to Vexcel an 

officer’s certificate certifying compliance with this section at 12503 E Euclid Drive, Suite 20, Englewood, 

CO 80111, Attention: Legal Department. The termination of this Agreement does not relieve either Party 

of any obligations that have accrued on or before the effective date of termination. 

10. INJUNCTIVE RELIEF; LIQUIDATED DAMAGES. 

10.1. Injunctive Relief.  Any material breach of this Agreement by Licensee may cause 

irreparable injury and monetary damages may not be a sufficient remedy. Vexcel is entitled to equitable 

relief, including injunctive relief and specific performance, in the event of a breach, and Licensee waives 

the defense that there is an adequate remedy at law. The above will not be construed to limit the remedies 

available to Vexcel. 
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10.2. Liquidated Damages.  Vexcel may recover, at Vexcel’s election, either (a) damages that 

arise from Licensee’s breach of this Agreement; or (b) in the event of a breach of the License only, 

liquidated damages as contemplated by the statutory damages provision of the Copyright Act, 17 U.S. 

Code §504(c). For purposes of determining breach of the License and the calculation of liquidated 

damages, an image is infringed when it is improperly downloaded, improperly distributed, or used in the 

preparation of derivative works after being improperly downloaded. This liquidated-damages provision 

applies whether or not Vexcel has filed for a copyright registration in connection with such image. 

Licensee shall reimburse Vexcel for its reasonable attorneys’ fees and expenses and for investigation fees 

incurred by Vexcel in enforcing its rights under this Agreement. The Parties acknowledge that this 

calculation of damages is reasonable as proportionate to the potential losses arising from the unauthorized 

use of the Product in light of the proprietary intellectual property that Vexcel has developed to maintain a 

competitive business advantage and the complexity of determining the monetary harm caused by 

misappropriation of that intellectual property through a License breach. 

11. GENERAL TERMS.  This Agreement constitutes the entire agreement between the Parties with 

respect to access to and use of the Product and supersedes all previous and contemporaneous agreements, 

understandings, and arrangements, whether oral or written. The waiver of a breach of any provision of 

this Agreement shall not be interpreted as a waiver of any other or subsequent breach. This Agreement 

shall not be construed to establish any form of partnership, agency, or other joint venture between Vexcel 

and Licensee. If the performance of any obligation under this Agreement is prevented, restricted, or 

interfered with by reason of tornado, hurricane, storm, fire, flood, earthquake, explosion, pandemic, or 

other casualty or accident or act of God; strikes or labor disputes; inability to procure or obtain delivery of 

parts, supplies, power, telecommunication services, equipment, or software from suppliers, war or other 

violence; any law, order proclamation, regulation, ordinance, demand, or requirement of any 

governmental authority; or any other act or condition whatsoever beyond the reasonable control of the 

affected Party, the Party so affected will be excused from such performance to the extent of such 

prevention, restriction, or interference; provided, however, that the Party so affected shall take reasonable 

steps to avoid or remove such cause of non-performance and shall resume performance hereunder 

whenever such causes are removed. If Vexcel must seek the services of an attorney to enforce the 

provisions of this Agreement, Licensee shall pay all reasonable attorneys’ fees, costs, and damages 

incurred by Vexcel, whether such attorneys’ fees, costs, and damages are incurred in or out of court. Any 

disputes arising out of this Agreement shall be governed by the laws of the State of Colorado, without 

giving effect to its conflict of law rules. Each Party consents to the exclusive jurisdiction and venue of the 

state and federal courts located in Denver, Colorado. Licensee may not assign (by operation of law or 

otherwise), rent, sell, sublicense, sub-contract or otherwise transfer this Agreement or any portion thereof 

to any other person, firm, or entity without Vexcel’s written consent. Any attempted assignment or 

transfer in violation of this section will be null and void. Vexcel may freely assign or otherwise transfer 

this Agreement. This Agreement will be binding upon Licensee and Vexcel and inure to the benefit of 

Licensee and Vexcel and their respective successors and permitted assigns. The headings or captions used 

in this Agreement are for reference purposes only and are not intended to be used or relied upon in 

interpreting or enforcing this Agreement. To the extent that any portion of this Agreement is deemed to be 

unenforceable, such portion shall be severed and deleted or limited to give effect to the intent of the 

Parties to the extent possible, and the remainder of this Agreement shall remain binding upon the Parties. 


